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OPENING
REMARKS

ndonesia has a new biodiversity protection policy outlined in Law No. 32/2024 on the

Amendment to Law No. 5/1990 on the Conservation of Biological Natural Resources and

its Ecosystems (Conservation Law). In addition, at the end of 2024, the Ministry of National
Development Planning/National Development Planning Agency of the Republic of Indonesia
released the Indonesian Biodiversity Strategy and Action Plan (IBSAP) 2025-2045.

On the other hand, the world is currently discussing the implementation of the Kunming-Mon-
treal Global Biodiversity Framework (KM-GBF), adopted in 2022, including by Indonesia. The
main target of the KM-GBF is to halt biodiversity loss by 2030. In its roadmap, the KM-GBF
has 23 targets spread across conservation and restoration efforts, including the mandatory
implementation of inclusive biodiversity protection plans. Indonesia itself has adopted these
23 targets into the IBSAP, resulting in 20 biodiversity protection targets.

Recognising Indonesia’s important position as a country with high biodiversity, with the
third-largest tropical forests in the world after Brazil and the Republic of Congo, and also
being home to underwater biodiversity as the ‘coral triangle’ It is important for Indonesia to
ensure that conservation and restoration measures meet the country’s needs and satisfy the
requirements of international agreements.

Therefore, Satya Bumi compiled this study as an effort to assess the adequacy of Indonesian
regulations in meeting the KM-GBF targets. In addition, this analysis also discusses gaps iden-
tified as areas for regulatory improvement and the potential complexities of law enforcement
due to a lack of legal basis, absence of authority, and other factors.

This document was prepared with an honest and responsible approach and reveals all the
issues that emerged based on the analysis results of our research team. Hopefully, this doc-
ument can be used as part of biodiversity protection advocacy in Indonesia.

Sincerely,

Andi Muttagien
Executive Director Satya Bumi
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GLOSSARY

Preservation Area

CBD
FPIC
IBSAP
IUCN
KBA
KM-GBF
KPA
KSA
OECMs
RUU
SDAHE
Tahura
TN

TNK
TWA
UNDRIP
WP3K

Areas outside Nature Reserves, Nature Conservation Areas, and
Marine Conservation Areas, including coastal regions and small
islands, whose ecological conditions are maintained to support
life-sustaining functions or the survival of biological natural
resources and their ecosystems.

Convention on Biological Diversity

Free, Prior, and Informed Consent

Indonesia Biodiversity Strategic Action Plan

International Union for Conservation of Nature Red List

Key Biodiversity Areas

Kunming-Montreal Global Biodiversity Framework

Nature Conservation Areas

Nature Reserves

Other Effective Area-based Conserve Measures

Draft Bill

Biological Natural Resources and Ecosystems

Forest Park

National Park

Kelimutu National Park

Nature Tourism Park

United Nations Declaration On The Rights Of Indigenous Peoples
Coastal Areas and Small Islands

EXECUTIVE
SUMMARY

aw No. 5/1990 on the Conservation of Biological Natural Resources and its Ecosystems

(Conservation Law) is considered inadequate as a framework for biodiversity conserva-

tion in light of current challenges. In 2024, Law No. 32/2024 was passed, resulting in sev-
eral changes. Previously, in 2020, Indonesia attended the 15th Conference of the Parties to the
Convention on Biological Diversity (CBD), which agreed to adopt the Kunming-Montreal Global
Biodiversity Framework (KM-GBF). Following this, Indonesia issued the Indonesia Biodiversity
Strategic Action Plan 2025-2045 (IBSAP) as the national implementation of the KM-GBF.

In response, the purpose of this study is to examine the Conservation Law following the
changes, as well as the IBSAP, with a focus on the CBD and the KM-GBF as new global biodi-
versity conservation frameworks. The purpose of this study is to examine the gaps between
the revised the Conservation Law and the IBSAP, taking into account developments in biodi-
versity conservation frameworks within the CBD and the KM-GBF.

This research identified several issues in the 2024 Conservation Law and the IBSAP that may
prevent them from providing a sufficient foundation for Indonesia to meet various KM-GBF
targets, as detailed below:

e Target 1: regional planning and management to reduce biodiversity loss to near zero;

Target 2: restoring 30% of degraded ecosystems; and

e Target 3: conserving 30% of land, water bodies, and oceans;

e Target 13: enhancing the distribution of benefits from genetic resources, digital sequence
information, and traditional knowledge;

e Target 21: ensuring the accessibility of knowledge to guide Biological Natural Resources
and Ecosystems conservation efforts; and

e Target 22: ensuring participation in decision-making, access to justice, and access to in-

formation related to biodiversity.

The issues are divided into three categories: area-based protection, community participation,
and law enforcement.

Regarding area-based protection:

1. The 2024 Conservation Law does not yet provide adequate legal safeguards to protect
areas that meet global criteria such as ecological significance, important ecosystem ser-
vices, and indigenous/local communities’ sociocultural interests. IBSAP launched an ini-
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tiative to map high biodiversity areas, but without clear regulatory criteria, the protection
of Key Biodiversity Areas (KBAs) in Indonesia is uncertain.

2. The Preservation Area includes sites/regions with high biodiversity value without clear cri-
teria or thresholds. Sites with vulnerable ecosystems that should be fully protected can
be designated as Preservation Areas and still be allowed for other purposes (business).

3. The delineation of conservation areas and jurisdictions at sea is unclear, particularly be-
tween KSA and KPA waters, as well as waters within KKP WP3K. The Minister of Forestry
oversees KSA and KPA, whereas the Minister of Marine Affairs and Fisheries oversees KKP
WP3K.

4. Recovery in the Conservation Law remains limited to areas of life support systems such
as KSA, KPA, KKP WP3K, and Preservation Areas, with no consideration given to degraded
ecosystems outside of these areas. Furthermore, the recovery provisions of the Conser-
vation Law do not yet include specific steps or stages.

Regarding community participation:

1. 1There is no explicit recognition of the rights of indigenous/local communities related to
conservation efforts as legal rights.

2. The Conservation Law and the IBSAP still do not comprehensively consider the inter-
ests of indigenous/local communities in the establishment of conservation areas. The
Conservation Law has not fully recognised the traditional practices of indigenous/local
communities as part of in-situ conservation, which also aims to preserve sites important
for their subsistence, culture, and religion. Although IBSAP attempts to accommodate the
rights of indigenous communities, the existing indicators are still insufficient to capture
the substantive impact on their well-being.

3. The Conservation Law allows customary forest areas to be designated as Preservation
Areas, with right holders required to carry out conservation efforts. If the right holder fails
to carry out conservation efforts, the government has the authority to revoke the area’s
rights in exchange for compensation. This provision runs the risk of revoking customary
land rights, particularly if traditional practices are deemed to violate conservation reg-
ulations. Although the IBSAP includes conservation targets for indigenous territories, it
continues to rely on existing regulations, which have caused conflict.

4. The Conservation Law has significant shortcomings in the aspect of indigenous/local
community participation. Although Article 37 paragraph (3) recognises the involvement of
indigenous communities, there is no clear mechanism to ensure that such participation
complies with the principle of FPIC (free, prior, and informed consent). Although the IBSAP
has included some targets related to community participation, these indicators are not
sufficient to capture the quality and sustainability of participation.

Regarding law enforcement

1. The criminal provisions of the Conservation Law are being strengthened. Without excep-
tions for sustainable traditional use to support the livelihoods of indigenous/local com-
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munities in the surrounding area, the provision makes it easier to ensnare traditional
activities deemed “damaging” to biodiversity.

The Conservation Law does not include a monitoring mechanism to ensure compliance
with conservation provisions, such as monitoring area conditions, conservation activities,
and the implementation of restrictions in KSA, KPA, KKP WP3K, and Preservation Areas.
Unlike KSA and KPA, which impose certain restrictions in those two areas, the Conser-
vation Law does not regulate restrictions on KKP WP3K and Preservation Areas. There is
a threat of administrative sanctions for those unwilling to carry out natural resource and
environmental conservation on their land designated as a Preservation Area, but not for
destructive activities.

Recommendation

To achieve the goals of KM-GBF, this study recommends the following:

1.

10.

The derivative rules for establishing protected areas incorporate KBA criteria and im-
portant ecosystems, protection level thresholds, and consideration of indigenous/local
community rights.

Regulating the mechanism for complete ecosystem restoration of degraded areas, in-
cluding restoration outside KSA, KPA, KKP WP3K, and Preservation Areas, with clear area
status.

Clarifying the process of managing KSA, KPA, and KKP WP3K, particularly in interconnect-
ed areas like mangroves and marine waters.

The derivative rules detail indigenous/local communities’ participation in all stages of the
implementation of Biological Natural Resources and Ecosystems (SDAHE) conservation in
accordance with the Free, Prior, and Informed Consent (FPIC) principle, and position them
as conservation subjects.

Regulations regarding the monitoring mechanism for the implementation of the provi-
sions in the Conservation Law.

There must be a mechanism for peaceful conflict resolution in the event of disagree-
ments between conservation managers and indigenous/local communities.

There must be conservation success indicators that can assess the well-being of indige-
nous/local communities near conservation areas.

There must be rules that detail indigenous peoples’ legal rights, particularly those relating
to Biological Natural Resources and Ecosystem conservation.

A review of existing regulations is required to identify barriers to the implementation of
the IBSAP action groups.

In the implementation of the IBSAP action groups, there is a high likelihood that existing
regulatory constraints in carrying out the IBSAP action groups will be identified. These
constraints need to be well mapped and used as the basis for formulating a regulatory
improvement action plan for long-term conservation implementation.




GENERAL OVERVIEW

OF BIODIVERSITY
CONSERVATIONGULATIONS IN
INDONESIA

ndonesia, as one of the world’s countries with the highest biodiversity value, is home to

a variety of ecosystems critical to the long-term viability of global biodiversity [1, 2, 3].

Indonesia accounts for at least 36% of the world’s peatland and 20% of its mangrove forests!
However, the International Union for Conservation of Nature Red List (IUCN Red List) notes
that 15,336 species of plants, animals, and fungi in Indonesia are listed as threatened [4].

The threat to biodiversity in Indonesia necessitates success in ensuring biodiversity
sustainability through conservation efforts for natural biological resources and ecosystems.
Law No. 5/1990 on the Conservation of Biological Natural Resources and its Ecosystems (The
1990 Conservation Law). The 1990 Conservation Law divides area protection efforts into two
categories: Nature Reserves (KSA) and Nature Conservation Areas (KPA).

The 1990 Conservation Law has long been used as the legal basis for conservation in Indonesia,
and for 33 years, this law has not had a positive effect on efforts to protect biological natural
resources (SDA). The Conservation Law 1990 is considered no longer capable of addressing
current challenges and needs, including the following issues:

1. A conservation approach that focuses too much on protected areas and ignores natural
sites outside of them [5];

2. Damage recovery mechanisms are poorly regulated [6];
Lack of recognition and protection for indigenous/local communities [7];

4. Centralised implementation of conservation, especially in relation to indigenous/local
communities [8]; and

5. The lack of accommodation for conservation approaches aligned with international
agreements, particularly the Convention on Biological Diversity (CBD) [9].

Civil society organisations concerned about Indonesia’s conservation policies are urging the
government to immediately revise the 1990 Conservation Law. By the beginning of 2024, the
Draft bill amending the 1990 Conservation Law was passed as Law No. 32/2024. There are
several changes that have occurred within the Conservation Law, including:

1 Peatlands serve as a large carbon sink. Based on the study by Datta and Krishnamoorti (2022), peatland
degradation results in the significant release of carbon into the atmosphere. Throughout 2019-2020, Indone-
sia contributed approximately 7% of the world’s total greenhouse gas emissions, half of which came from
peatland fires. This condition has serious implications for global biodiversity, with climate change being one
of the factors contributing to the recorded 1 million species facing extinction worldwide.
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1. Partial delegation of conservation authority for Biological Natural Resources and
Ecosystems to local governments [10]; 2

2. Addition of protected areas in the form of conservation areas in waters, coastal areas, and
small islands (KKP WP3K);®

3. The scope of preservation (curing) has expanded to include the preservation of genetic
diversity;*

4. Expanding the scope of environmental service utilisation includes wind, geothermal, and
carbon;®

5. Activities that can be expanded in the Nature Conservation Areas (KPA) include traditional,
cultural, and religious utilisation;®

6. The inclusion of indigenous legal communities as a form of public participation.’

Although the push for revision began long before the 15th Conference of the Parties in Kunming,
China in 2020 (COP15) and COP16 in Montreal, Canada, the massive push to strengthen
Indonesia’s biodiversity through legal instruments became increasingly urgent alongside
discussions on the Kunming-Montreal Global Biodiversity Framework (KM-GBF). The KM-GBF
was eventually agreed upon to include new strategies for addressing the world’s biodiversity
crisis, following the world’s failure to meet the Aichi Biodiversity Targets [11 and 12].8

Then, as a follow-up effort to conservation efforts, Indonesia issued the Indonesia Biodiversity
Strategic Action Plan 2025-2045 (IBSAP) as an implementation of the KM-GBF at the national
level. IBSAP consists of 3 goals and 20 national targets, which are divided into several strategies,
indicators, and action groups—aimed at incorporating conservation goals and strategies into
the KM-GBF at the national level.

Biodiversity conservation in the Conservation Law is divided into three main activities, including
(1) protecting life support systems; (2) preserving plant and animal species diversity and their
ecosystems; and (3) sustainably utilizing biological natural resources and their ecosystems
[13].° The main strategy for conserving Biological Natural Resources and Ecosystems in
Indonesia is carried out by establishing protected areas and/or areas with restrictions for the
purpose of conserving Biological Natural Resources and Ecosystems. These areas are divided

into:

2 Mainly regarding the management of the Forest Park, see Article 34 of The Conservation Law

3 See Article 5A of The Conservation Law.

4 Ibid., Article 11

5 Ibid., Article 26

6 Ibid., Article 31

7 Ibid., Article 37

8 The Aichi Targets were established in 2010 by the CBD and consist of 20 goals to be met by 2020. Accord-
ing to the analysis report on progress toward the Aichi Biodiversity Targets, approximately 30% of national
targets are on track, 3% are exceeding targets, 51% are progressing but not meeting targets, and 10% are not
being met or deteriorating. Factors such as a lack of monitoring mechanisms and financial resources for
developing countries, as well as suboptimal private sector participation, all contributed to the failure to meet
the Aichi Biodiversity Target.

9 See Article 5 of the 1990 Conservation Law.
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Nature Sanctuary

Nature
Reserves

Wildlife Reserve

National Park

Conservation Area

according to the Nature

Conservaton Law Conservation Forest Park
Areas

Nature Tourism
Park

Description:

« The yellow box is a newly introduced area as a Conservation Area within the Conservation Law;
- KKP WP3K is a conservation area in waters, coastal areas, and small islands (KKP WP3).

Figure 1. Establishment of Conservation Areas Based on the Conservation Law.®

The Waters, Coastal, and Small Island Conservation Area (KKP WP3K) is a new legal construct,
and its regulation in the Conservation Law is still unclear, particularly in relation to the KSA and
KPA, which also include marine areas. Outside the protected area, there is a Preservation Area.
The Preservation Area’s ecological condition is maintained to support life-sustaining functions,
as well as Biological Natural Resources and Ecosystems. Because it is not a protected area,
the Preservation Area can be found in developed areas or on private property. The rights
holder is required to implement conservation measures for biological natural resources
and ecosystems, including funding.”

The Conservation Law also governs the classification of species into protected and
unprotected categories. Protected species are divided into two categories: (a) species in
danger of extinction and (b) species with rare populations. Protected species face several
prohibitions with punitive consequences. Some restrictions apply, including a prohibition on
catching, taking, possessing, transporting, and trading wildlife or its parts®

Additionally, the Conservation Law also regulates community participation, including
indigenous legal communities. However, the Conservation Law has not detailed how
community involvement, particularly that of key stakeholders such as indigenous/local
communities around and within conservation areas, will be.

10 See Article 5A of the Conservation Law.
11 See Article 9 of Conservation Law.
12 See Article 20-21 of the Conservation Law.
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With the enactment of the Conservation Law, derivative regulations regarding conservation
implementation that refer to the 1990 Conservation Law remain in effect until their status is
clarified in subsequent derivative regulations. These provisions consist of five Government
Regulations, including:

1. Government Regulation No. 13/1994 on the Hunting of Game Animals (PP No. 13/1994);

2. Government Regulation No. 36/2010 on the Management of Natural Tourism in the
Utilisation Zone of National Parks, Grand Forest Parks, and Nature Tourism Parks (PP No.
36/2010);

3. Government Regulation No. 28/2011, on the Management of Nature Reserves and Nature
Conservation Areas, as amended by Government Regulation No. 108/2015 (PP No.
28/201);

4. Government Regulation No. 8/1999 on the Utilisation of Wild Plant and Animal Species
(PP No. 8/1999); and

5. Government Regulation No. 7/1999 on the Preservation of Plant and Animal Species (PP
No. 7/1999).

Besides the Conservation Law, regulations related to conservation are also found in several
laws, including:

1. Law No. 41/1999 on Forestry, as amended several times and most recently by Law No.
18/2013;

2. Law No. 27/2007 on the Management of Coastal Areas and Small Islands as amended by
Law No. 1/2014 and Government Regulation in Lieu of Law No. 2/2022;

3. Law No. 45 of 2009 on Fisheries as amended by Government Regulation in Lieu of Law
No. 2/2022; and

4. Law No. 18/2013 on the Prevention and Eradication of Forest Destruction (Forest
Destruction Prevention and Eradication Law)

In response to this, a study is needed to examine the Conservation Law after the amendment
and the IBSAP, especially in relation to the CBD and the KM-GBF as new global biodiversity
conservation frameworks. The purpose of this study is to: 1) examine the gaps between
the post-amendment Conservation Law and IBSAP in relation to the development of the
biodiversity conservation framework within the CBD and KM-GBF; 2) determine whether
these most recent regulations can be based on local community knowledge; and 3)
assess the adequacy of the regulations for conservation enforcement.




THE LEGAL STATUS OF THE RIO

DECLARATION IN BIODIVERSITY
GOVERNANCE IN INDONESIA

o understand the landscape of biodiversity conservation arrangements in Indonesia in

the context of global environmental principles, it is necessary to revisit the 1992 Earth

Summit in Brazil, which resulted in an important declaration: the Rio Declaration on
Environment and Development (Rio Declaration). Behind the formation of the Rio Declaration,
Indonesia contributed to the preparation of the important report Our Common Future, which
later played an important role in the development of the 1992 Rio Declaration.

From the outset, the 1992 Rio Declaration was formed in response to the tensions surrounding
development issues in the second half of the 20th century, which had serious consequences
for the environment® It is worth noting that the Rio Declaration shifted the environmental
paradigm from anthropocentric to ecocentric by omitting the word “human” and instead
writing “environment and development,” implying that the approach in this declaration does
not prioritise humans in environmental conservation. This approach is also evident in a
number of the Rio Declaration’s principles and rules. In terms of the number of principles
produced, the Rio Declaration yielded 27 principles/rules, some of which reaffirmed the
Stockholm Declaration™

The Rio Declaration made a significant contribution to the development of environmental law.
However, the Rio Declaration contains non-binding principles, which means it is soft law that
is not legally binding and consists of general norms or principles rather than rules. Although it
does not impose legal consequences for violating principles, the CBD covenant incorporates
the KM-GBF, a framework modelled after the Rio Declaration, into its strategies for addressing
the global biodiversity crisis. According to paragraph 7(k) of the KM-GBF on Principles of the
Rio Declaration:

“The Framework recognises that reversing the loss of biological diversity,
for the benefit of all living beings, is a common concern of humankind.
Its implementation should be guided by the principles of the Rio
Declaration on Environment and Development”

Both the KM-GBF and the Rio Declaration recognise the model of state management as
part of each country’s sovereignty; however, this respect does not permit countries that

13 United Nations Conference on Environment and Development, Rio de Janeiro, Brazil, 3-14 June 1992.
https://www.un.org/en/conferences/environment/rio1992#:~:text=The%20primary%Z20objective%200{%20
the,in%20the%20twenty%2Dfirst%20century.

14 Laode, M. S., & Wibisana, A. G. (2015). Hukum Lingkungan: Teori, Legislasi dan Studi Kasus. p. 46.
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have ratified the Convention on Biological Diversity (CBD) to disregard the Rio Declaration’s
principles/tenets when developing strategic policy documents such as NBSAPs.

Principle 2 of the Rio Declaration:

“States have, in accordance with the Charter of the United Nations and
the principles of international law, the sovereign right to exploit their
own resources pursuant to their own environmental and developmental
policies, and the responsibility to ensure that activities within their
Jurisdiction or control do not cause damage to the environment of other
States or of areas beyond the limits of national jurisdiction.”

Thus, Indonesia can develop its biodiversity governance strategy while adhering to the
principles of the Rio Declaration, as KM-GBF and CBD have done. This emphasises that the
Conservation Law and the IBSAP should not disregard or cherry-pick the principles of the Rio
Declaration™

The Rio Declaration introduced the principle of Common But Differentiated Responsibilities
(CBDR), which asserts that all countries share a common responsibility for protecting the
environment, but with varying levels of responsibility. This principle gives rise to a dichotomy
between developed and developing countries in the goals of sustainable development. There
is a growing trend among developing countries to link the CBDR principle with greater financial
support, often referred to as means of implementation (MOI), rather than differentiation in the
implementation of substantive commitments.

Recallingthe COP29 event, the Indonesian delegation, represented by Hashim Djojohadikusumo
(Prabowo’s brother), stated in a speech that Indonesia would open up foreign and private
funding for reforestation, which would then be used as a pathway for carbon trading.

This requires special attention because it outlines a plan for the Ministry of Forestry to grant
permits forthe use of conservation areas to businesses, as well as forest restoration concession
permits for 30 years or more. Concessionaire businesses benefit from the profit generated
by carbon credits, which are the right to emit a specific amount of carbon emissions and can
be traded. However, in many cases, carbon credits have not been shown to reduce pollution,
and large corporations simply purchase carbon credits to create the illusion of sustainability.

In this context, the KM-GBF framework calls for the phased elimination or reform of
environmentally harmful subsidies while increasing positive incentives for conservation and
the sustainable use of biodiversity.

Satya Bumi observed that the regulations contained in the Conservation Law and the
biodiversity strategies outlined in the IBSAP do not yet incorporate the principles of the
Rio Declaration, particularly the FPIC aspect. A detailed comparison of these regulations is

15 Cherry Picking: selecting the most advantageous items from a group and disregarding other parts that may
not be suitable or less beneficial.
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presented in Table 1: Comparison of CBD, KM-GBF, KSDHAE Law, and IBSAP Regulations in
Mandating the Principles of the Rio Declaration.

Table 1. Comparison of CBD, KM-GBF, Conservation Law, and IBSAP provisions in applying the principles of

the Rio Declaration

Principle 15 (Precautionary Approach)

In order to protect the environment, the precautionary approach shall be widely applied by States according to their

capabilities. Where there are threats of serious or irreversible damage, lack of full scientific certainty shall not be used

as a reason for postponing cost-effective measures to prevent environmental degradation.

RIO DECLARATION

CBD

KM-GBF

Conservation Law

IBSAP

Principle 22

sustainable development.

Indigenous people and their communities and other local communities have a vital role in environmental
management and development because of their knowledge and traditional practices. States should recognize
and duly support their identity, culture and interests and enable their effective participation in the achievement of

CBD

KM-GBF

Conservation Law

IBSAP

Arcile 8:

Subject to its national
legislation, respecting,
preserving, and maintaining
the knowledge, innovations,
and practices of
indigenous peoples

and local communities
that embody traditional
lifestyles relevant for

the conservation and
sustainable use of
biodiversity, as well as
promoting the wider
application of such
knowledge, innovations, and
practices with the consent
and involvement of their
owners, and encouraging
the fair sharing of benefits
from their utilisation.

Part C

Contribution and Rights
of Indigenous Peoples and
Local Communities

The framework recognises
the important role and
contribution of indigenous
peoples and local
communities as guardians
of biodiversity and as
partners in its conservation,
restoration, and sustainable
use. The implementation
of this framework must
ensure that the rights,
knowledge—including
traditional knowledge
related to biodiversity—,
innovations, worldviews,
values, and practices of
indigenous peoples and
local communities are
respected, documented,
and preserved with their
free, prior, and informed
consent.

Article 37 (3)
Community
participation... the
involvement of
“legal” indigenous
communities

Does not regulate the
importance of FPIC.

Strategy 21 Sustainable
Management of Biological
Resources

Utilising species diversity
and traditional knowledge/
local wisdom of indigenous
and/or local communities
related to the sustainable
use of biodiversity.

Does not regulate the
importance of FPIC

TN 17 Realising Inclusive
Participation and
Representation of
Communities in Planning,
Policy Formulation, and
Access to Biodiversity
Involving local and/or
indigenous communities in
biodiversity management,
including through the
establishment of customary
forests.

Introduction: Noting that
it is crucial to anticipate,
prevent, and address
the main causes of the
significant decline or loss
of biodiversity from their
source.

Target 17

Establish, strengthen
capacity, and implement
nationwide biosafety
measures as stipulated

in Article 8(g) of the
Convention on Biological
Diversity, as well as
measures for biotechnology
handling and benefit-
sharing as stipulated in
Article 19 of the Convention.

Not regulated

IBSAP Principle Precaution
is a principle of wise
biodiversity management
that takes into account the
sensitivity of an activity.

Principle 10 (Public Participation)

States shall facilitate and encourage public awareness and participation by making information widely available.

Effective access to judicial and administrative proceedings, including redress and remedy, shall be provided.

CBD

KM-GBF

Conservation Law

IBSAP

Article 14:

Adopting appropriate
procedures that require
environmental impact
assessments of proposed
projects likely to have
significant adverse impacts
on biodiversity, with the aim
of avoiding or minimising
such impacts and, where
appropriate, allowing
public participation in
such procedures.

Target 21

Ensuring that the

best available data,
information, and
knowledge are accessible
to decision-makers,
practitioners, and

the public to guide
effective and equitable
governance... the practices
and technologies of
indigenous peoples and
local communities should
only be accessed with
their free, prior, and
informed consent, in
accordance with national
laws and regulations.

Does not regulate

information disclosure.

. Article 40C regulates
the recovery of KSA
and KPA in the context
of corporate criminal
law.

Does not regulate
information disclosure
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Principle 7

States shall cooperate in a spirit of global partnership to conserve, protect and restore the health and integrity

of the Earth’s ecosystem. In view of the different contributions to global environmental degradation, States have

common but differentiated responsibilities. The developed countries acknowledge the responsibility that they bear

in the international pursuit of sustainable development in view of the pressures their societies place on the global

environment and of the technologies and financial resources they command.

CBD

KM-GBF

Conservation Law

IBSAP

Article 1

Each Party shall, to the
extent possible and

as appropriate, adopt
measures that are
economically and socially
viable as incentives

for the conservation

and sustainable use of
components of biological
diversity

Target 18

Identify by 2025 at the
latest, and eliminate,
phase out, or reform
incentives—including
subsidies—that are
disproportionately
harmful to biodiversity, in
a fair, equitable, effective,
and feasible manner,

and substantially and
progressively reduce them
by at least 500 billion
dollars per year by 2030,
starting with the most
harmful incentives, and
increase positive incentives
for biodiversity conservation
and sustainable use.

Not Regulated

Target 19
Realising a Substantial
and Progressive Increase
in Financial Resource

Support for the Effective,

Efficient, and Transparent

Implementation of IBSAP
The implementation
of IBSAP in Indonesia
requires funding in
the range of Rp 70.69
trillion - Rp 75.53
trillion per year...
Therefore, increased
financial support and
incentives are needed
from the private sector
and the international
community to
bridge the funding
gap for biodiversity
management in
Indonesia.
Does not regulate the
prevention of harmful
subsidies

ANALYSIS OF THE GAP IN BIODIVERSITY
CONSERVATION REGULATIONS IN

INDONESIA COMPARED TO THE
KUNMING-MONTREAL GLOBAL

BIODIVERSITY FRAMEWORK TARGETS

atya Bumi observes that to analyse biodiversity provisions in Indonesia, it is important
to divide them into three aspects: area-based protection, community participation,
and law enforcement. The analysis is as follows:

1. Area-Based Protection Aspect

Sites or areas important for biodiversity are generally tied to specific spatial locations, so
conservation efforts are usually carried out on an areal/site basis. area-based protection
itself is a conservation effort that involves designating specific sites or areas for management
and establishing restrictions to meet various objectives, ranging from environmental, cultural,
political, and social. [14].

The Conservation Law divides protected areas into three categories: Nature Reserves (KSA),
Nature Conservation Areas (KPA), and Conservation Areas in Waters, Coastal Areas, and Small
Islands (KKP WP3K). In addition, the Convention on Biological Diversity (CBD) recognises other
area-based conservation measures, or OECMs, which are “areas outside of Protected Areas
that are managed and governed in ways that are positive and sustainable for the in-situ
conservation of biodiversity, as well as the associated ecosystem functions and services, and,

where applicable, relevant local cultural, spiritual, socio-economic, and other non-use values”
16

There are four issues with the Conservation Law in this regard. first, the Conservation
Law does not provide a strong legal foundation for the protection of Indonesia’s key
biodiversity areas (KBA) and important ecosystems. The Conservation Law does not protect
areas characteristic of KBA or important ecosystems. Second, the regulation of Preservation
Areas still requires derivative regulations due to flaws in its provisions. This is because the
Conservation Law does not specify which types of ecologically significant areas should be
designated as protected areas or Preservation Areas. Third, the governance of land and water
conservation is not yet ideal due to the possibility of overlapping regulations. Fourth, there are
insufficient mechanisms in place to restore and monitor degraded ecosystems.

This condition makes the Conservation Law at risk of not being able to provide sufficient
legal basis for Indonesia to meet several KM-GBF targets, including:

16 Ibid.
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e Target 1: spatial planning and management to reduce biodiversity loss to near zero
[15] ;"

e Target 2: 30% restoration of degraded ecosystems;® and

e Target 3: conserving 30% of land, water bodies, and oceans.®

The four problems are outlined as follows:

a.

Protection of Key Biodiversity Areas (KBA) and Important Ecosystems

CBD and KM-GBF promote area-based conservation.?’ With limited resources, identifying
and protecting areas or sites of significant conservation value is critical for making a
significant impact. The CBD establishes several criteria for the important ecosystems or
habitats listed in Annex I, including:

1. contains high biodiversity;

2. contains a large number of endemic or threatened species;

3. needed for migratory species;

4. socially, economically, culturally, and scientifically important; and
5

representative, unique, and related to major evolutionary/biological processes.

The IUCN also created the KBA concept to map key locations with particular importance for
conservation efforts. KBA is made up of several technical criteria, which are summarised
into five general criteria, as follows [16]:

1. areas of global significance for species;

2. areas of global significance for ecosystems;

3. an area important for the sustainability of ecological and biological processes;
4. areas with important ecosystem services; and

5. an area with significant genetic diversity

The Conservation Law does not guarantee that sites or areas meeting the aforementioned
criteria will be protected, particularly within the framework of protected areas such as
KSA, KPA, and KKP WP3K. The criteria for global significance are critical for positioning
Indonesian conservation efforts within the context of global crisis management. Currently,
criteria for protected areas are specified in PP No. 28/2011, which still refers to the 1990
Conservation Law. Aside from not explaining the criteria for KKP WP3K and Preservation

17

18

19
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get 1 focuses on areas with high levels of biodiversity, including ecosystems with high ecological integrity. in
“2030 Targets (with Guidance Notes)” https://www.cbd.int/gbf/targets.

Target 2 emphasizes encompassing increased biodiversity, enhanced ecosystem services and functions, and
improved ecological integrity and connectivity. Next, in “2030 Targets (with Guidance Notes)” https://www.
cbd.int/gbf/targets.

Target 3 focuses on land, water bodies, and oceans, particularly areas crucial for biodiversity and ecosystem
functions and services. Target 3 specifically emphasizes achieving its goals thru ecologically representative,
well-connected, and equitably managed protected areas, as well as other effective area-based conservation
measures. Next, in “2030 Targets (with Guidance Notes)” https://www.cbd.int/gbf/targets.

Article 8(a) of the CBD specifically mandates that each party, as far as possible, “Establish a system of pro-
tected areas or areas where special measures need to be taken to conserve biological diversity.”
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Areas, the regulation falls short in terms of protecting KBA and important ecosystems.
Here are a few criteria that have not yet been considered:

importance for the subsistence and socio-cultural interests of indigenous/local
communities;

global significance;

important services/benefits offered by ecosystems.;

degraded or damaged Biological Natural Resources and Ecosystems;

representation of ecosystem types;

species endemism;

genetic diversity;

biological processes of the species (ecological refugia, recruitment resource, etc.),
ecological integrity; and

irreplaceability.

In fact, Indonesia has several important ecosystems that provide essential ecosystem
services, including peatlands, mangroves, and karst. Some of these criteria are also general
and pertain to the fulfilment of community groups’ rights, making them more appropriate
for regulation under the KSDAHE Law. Examples include criteria important to indigenous/
local communities, important ecosystem services, global significance, and the conservation
of degraded or damaged Biological Natural Resources and Ecosystems (SDAHE). Specific
and dynamic criteria can be established in the implementing regulations. Without these
criteria, the protection of KBA and important ecosystems is uncertain.

In the first national objective of IBSAP, actions were planned focusing on identifying
areas of high biodiversity value (land and water), such as ecosystem mapping studies as
indicative areas for designation as protected areas. However, without clear regulations
regarding site/area criteria, the composition of protected area designations must be
considered. It must be ensured that the level of protection is determined according
to each ecological condition.

. Lack of Authority in the Preservation Area

The Conservation Law broadens the scope of conservation for biological natural resources
and ecosystems, including not only KSA and KPA, but also KKP-WP3K. Furthermore, the
Conservation Law introduces a new term, Preservation Areas, to address the need for
the conservation of Biological Natural Resources and Ecosystems outside of Conservation
Forests.

Referring to the Conservation Law, a Preservation Area is an area outside KSA-KPA and KKP-
W3PK that is maintained due to its ecological conditions to support life-sustaining functions
or the survival of Biological Natural Resources and their Ecosystems. Article 7 paragraph (4)
of the Conservation Law regulates the criteria for Preservation Areas, including:

1. Ecological corridor or connecting ecosystem;
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2. Area with high conservation value;
3. Community-managed conservation area; and/or

4. Local wisdom protection area.

The Preservation Areais the only areawhose general criteria are specified in the Conservation
Law. The Preservation Area is defined as an area that is expected to intersect with built/
managed areas, rather than a strict restriction like the KSA/KPA model. Itis estimated that
the Preservation Area is not intended for comprehensive protection, such as protecting
vulnerable/sensitive ecosystems. This is supported by the fact that the Conservation Law
does not impose prohibitions with the threat of criminal prosecution, as does the KSA/
KPA.

On one hand, the Conservation Area represents progress. This is due to the fact that the
focus of conservation has shifted away from protected areas and towards sites/areas
important for biological natural resources and ecosystems that are not protected. Some
of the Preservation Area criteria include characteristics of Key Biodiversity Areas and
important ecosystems. However, there are risks associated with this arrangement design.
Despite this, there are no specific regulations for determining preservation areas, and
there is no guarantee that communities living within them will not be displaced.

Unlike KSA-KPA and KKP-WP3K, which are explicitly stated in the Conservation Law,
KSA-KPA is administered by the Ministry of Forestry, whereas KKP-WP3K is administered by
the Ministry of Marine Affairs and Fisheries. However, the Conservation Law does not state
how or where the domain of authority for Preservation Areas is held. According to Article
4 of the Conservation Law, the government, regional governments, and the community are
responsible for and obligated to conserve Biological Natural Resources and Ecosystems.
We discovered that Areal Preservasi shares significant similarities with Essential Ecosystem
Areas (KEE). Table 2 presents a comparison of Preservation Area and KEE.

Table 2. Comparison of Preservation Areas and Essential Ecosystem Areas (KEE)

Buffer zones for KSA, KPA, and

WP3K . Wetland Ecosystem
Ecological corridor or connecting | - Corridor

ecosystem. . High Conservation Value Area
Areas with high conservation (HCVA)

Criteria value. . Biodiversity park; and
Community-managed . Landscapes/natural features with
conservation areas; and/or unique geological characteristics
Areas for protecting local and Geomorphology
wisdom

Attachment Il of the Director
General's Regulation P1/2021 In
Management Level - the process of submitting the
location determination decree by
the Governor...

Ministry - -

Preservation Area KEE

Article 1 point 3 of the Director
General's Regulation P1/2021 KEE is

. an area outside Nature Reserves,
Article 1 paragraph (16) of Law

32/2024: Areas outside KSA, KPA, and
conservation areas in WPPPK that

Conservation Areas, and Hunting
Parks that are ecologically important
for biodiversity.
o are maintained in their ecological Y
Definition - ) -
condition to support life-sustaining ) )
Article 24 (1) Government Regulation
No. 28/2011 on the Management of
KSA-KPA
Protection for KSA and KPA as
referred to in Article 13 letter b

includes protection

functions or the survival of biological
natural resources and their
ecosystems.

Based on the similarity of characteristics in the table above, the Preservation Area is
assumed to be the same as the KEE. As a result, the question arises: Is the Preservation
Area managed by the province? According to the 2018 guidelines for implementing the
partial assignment of environmental and forestry affairs, the objectives of establishing and
managing KEE are as follows:

1. Obtaining agreement from relevant stakeholders regarding the proposed designation
and management of essential ecosystem areas to the governor;

2. Processing the determination and management of essential ecosystem areas for
the governor.

However, an important lesson is learned from the KEE experience: the existence of
the Province (Governor) is insufficient to coordinate stakeholders as the regional authority,
particularly for KEEs whose tenure status exceeds the governor’s subordinate authority.
This means that if the Preservation Area is a transformation of the KEE, it may face similar
challenges, such as being completed only at the formal level of designation but not in
subsequent management, particularly in terms of the main actors responsible for its
management.

c. Integration of Land and Water Conservation Governance

Another issue is the potential overlap in the scope of terrestrial and aquatic conservation.
The establishment of the KKP WP3K may result in overlap between KSA and KPA in aquatic
areas, as well as aquatic areas within the KKP WP3K. Article 1, paragraphs 14 and 15 of the
Conservation Law define KSA and KPA as areas that include both land and water.
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Paragraph 14

‘A Nature Reserve is an area with specific characteristics, both on land
and in water, whose main function is the conservation of plant and animal
biodiversity and their ecosystems, which also serves as a life support
system.”

Paragraph 15

“Natural Conservation Areas are areas with specific characteristics, both on
land and in water, that serve the functions of protecting life support systems,
conserving the diversity of plant and animal species, and sustainably
utilising biological natural resources and their ecosystems.”

Furthermore, in the classification of national protected areas, IBSAP details the scope of
KSA and KPA, which includes:

Table 3. Classification of KSA and KPA

Classification Scope
1. Wildlife Reserve;
2. Marine Wildlife Reserve;
Nature Reserves
3. Nature Sanctuary; and
4. Marine Nature Reserve.

National Park;
Marine National Park;
Nature Conservation Areas Forest Park;

Nature Tourism Park; and

o s wp s

Marine Nature Tourism Park.

The Conservation Law does not explain the distinction between KSA and KPA for aquatic
conservation in the KKP WP3K, and the IBSAP does not mention the scope of “conservation
areas in waters, coastal areas, and small islands,” instead using the phrase “conservation
areas in coastal areas and small islands” (without waters). Assuming they are the same
concept, the scope includes:

1. coastal sanctuary;

small island sanctuary;

coastal park;

small island park;

customary marine protected area;

maritime cultural protected area;

N oo o w0

water conservation area.

According to Article 5A of the Conservation Law, KSA and KPA are subject to the Minister of
Forestry’s authority, with no exception for KSA and KPA in waters. Meanwhile, the Minister
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of Marine Affairs and Fisheries exercises authority over the KKP WP3K. It important to
consider the Minister of Maritime Affairs’ involvement in the management of KSA and KPA
waters.

The IBSAP implementation guidelines state that the action group on KPA/KSA can only
be implemented by the Minister of Forestry. It is impossible to imagine any involvement
or coordination for KSA/KPA waters, particularly in terms of marine conservation areas
within the KKP WP3K. This demonstrates Indonesia’s institutional inadequacy in meeting
conservation targets.

d. Mechanism for the Restoration of Degraded Ecosystems

In addition to protecting key biodiversity areas, the CBD and KM-GBF promote
restoration efforts to restore degraded ecosystems and endangered species.”
Regulations regarding the restoration of degraded ecosystems in the Conservation Law are
found in Article 10.

Article 10

“Areas of life support systems that are naturally damaged and/or damaged
due to their use and other causes are followed by planned and sustainable
rehabilitation efforts.”

However, that provision lacks the element of a legally binding order. Unlike the regulations
for managing protected areas, the regulations for restoring degraded ecosystems are not
intended to be a process for carrying out government affairs with clear mechanisms.

Additionally, the scope of recovery is limited to the areas of the life support system. In
the construction of the Conservation Law, the life support system includes KSA, KPA, KKP
WP3K, and Preservation Areas.?? The Conservation Law does not yet account for degraded
ecosystems in areas that have not been designated as the four regions. Similarly, there
is no mandate to actively identify degraded ecosystems as part of conservation efforts.
This is because the recovery provisions do not specify the stages and activities.

Besides the Conservation Law, environmental damage restoration is regulated in several
related laws. In the Forest Destruction Prevention and Eradication Law, restoration is
regulated as a mechanism for compensation sanctions for forest destruction. In the
Environmental Protection and Management Law (PPLH), restoration is also regulated as
a responsibility for environmental damage. Both regulate restoration as a follow-up to
anthropogenic damage. Natural damage, or damage that cannot be attributed to a
specific actor, is not yet within the scope of either regulation. For instance, degradation
occurs as a result of climate change and natural disasters, among other factors.

The Forestry Law (forest rehabilitation and reclamation) and the WP3K Law (rehabilitation
of coastal resources and small islands) contain regulations that cover more than just
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anthropogenic damage. Despite this, the scope of both remains limited. The Forestry Law
remains focused on forest restoration, with mechanisms based on vegetative arrangement
(reforestation, enrichment planting, greening). As a result, it has not yet targeted the
components of the fauna ecosystem. The WP3K Law remains focused on coastal and
small island areas, but the scope of marine and inland waters, such as river and lake
ecosystems, has yet to be addressed.

In general, Indonesia’s conservation regulatory framework continues to lack
biodiversity-oriented recovery mechanisms. Article 10 of the Conservation Law has yet
to address the shortcomings of provisions in several related laws. IBSAP addresses these
gaps by defining action groups for National Targets 1 and 2, which outline a variety of
recovery goals such as forest and land restoration, freshwater ecosystems, peatlands,
former mining areas, coral reefs, mangroves, seagrass ecosystems, coastal areas, and
small islands, among others. However, IBSAP has not yet been able to address regulatory
shortcomings. Without a consistent mechanism with clear legal command elements,
recovery is likely to stall.

Indigenous/Local Community Participation Aspect

There are four problems with the Conservation Law in this aspect. First, the recognition
of rights related to the conservation of Biological Natural Resources and Ecosystems for
indigenous/local communities has not yet been accommodated, leaving them vulnerable
to marginalisation in Biological Natural Resources and Ecosystems conservation efforts.
Second, there is a lack of strong guaranties for the fair distribution of benefits from
the utilisation of Biological Natural Resources and Ecosystems for indigenous/local
communities. The Conservation Law and the IBSAP have not adequately considered the
needs of indigenous/local communities as part of in-situ conservation efforts. Third, the
protection of customary areas is still weak. Fourth, the lack of meaningful mechanisms for
the participation of indigenous/local communities, which means the right to participate for
indigenous/local communities is still not guaranteed.

Both CBD—with general guidelines and regulations, and KM-GBF—with more technical and
specific guidelines, recognise indigenous and local communities as essential elements
in conservation efforts. Structurally, the role of indigenous and local communities
is recognised as both a goal and a method in achieving that goal (ends & means). This
placement emphasises the significant importance of the role of indigenous and local
communities. Some of the KM-GBF targets highlight the importance of indigenous/local
community participation, including:

e Target 1. regional planning and management to reduce biodiversity loss to near

zero;
e Target 2: restoring 30% of degraded ecosystems; and
e Target 3: conserving 30% of land, water bodies, and oceans;

e Target 13: enhancing the distribution of benefits from genetic resources, digital
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a.

sequence information, and traditional knowledge;

e Target 21: ensuring the accessibility of knowledge to guide Biological Natural
Resources and Ecosystems conservation efforts; and

e Target 22: ensuring participation in decision-making, access to justice, and access
to information related to biodiversity.

Without sufficient mechanisms for the participation of indigenous/local communities, Indonesia

risks failing to meet the KM-GBF targets.

Recognition of the Rights of Indigenous/Local Communities

Recognition is a key and fundamental point in the framework of indigenous/local community
relations within the context of conservation. In the CBD, recognition of indigenous peoples’
dependence on biodiversity with their traditional lifestyles is included in the preamble. The
United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) details the rights
of indigenous peoples, including political, economic, socio-cultural, and resource rights.
Some of them are related to conservation, for example [17] :#

1. rights to land and resources traditionally owned/occupied;
the right to utilise resources that have been acquired;

the right to respect for customary practices or traditions; and

H N

the right to refuse or consent to activities related to the use of natural resources
that impact their community.

At present, Indonesia is positioned as a signatory to the UNDRIP, although it has not yet
been ratified into national law. Nevertheless, Indonesia essentially adheres to and respects
those rights.

The regulation of indigenous/local communities falls outside the scope of the Conservation
Law. Nevertheless, the recognition of rights related to the conservation of Biological Natural
Resources and Ecosystems may be provided for within the Conservation Law, considering
that the participation of indigenous/local communities constitutes an integral part of
conservation efforts themselves, both as an objective and as a method. The aim is to
establish such recognition as a legal right for indigenous or local communities that is
enforceable. Without legal rights, indigenous communities lack strong legal standing
that can be enforced and claimed against the State.

b. The Interests of Indigenous/Local Communities in Conservation Efforts

Conservation efforts often become an obstacle to meeting the needs of indigenous/
local communities in the surrounding areas, whether for subsistence, cultural, or religious
purposes. This occurs because conservation governance has not always incorporated the
interests of indigenous communities in its considerations. One example illustrating this
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issue is the case of the Lio indigenous community in East Nusa Tenggara (NTT).

The Lio community faces difficulties in accessing timber resources around their village
because the area falls within the Kelimutu National Park (TNK). In fact, such practices have
traditionally been carried out in a sustainable manner, occurring only once every 30 to 60
years. The obstacle arises because TNK covers merely 5,000 hectares, leading the National
Park authority to fear that the practice may damage TNK. Yet, surrounding TNK there are
30,000 hectares of production forest under State control [18].

The Conservation Law only accommodates limited protection for indigenous/local
communities in relation to traditional utilisation within Nature Conservation Areas (KPA),
as stipulated in Article 31 paragraph (1) of the Conservation Law. This provision has not
resolved the main issue, namely its impact on the ability of communities to access
Biological Natural Resources and Ecosystems (SDAHE) around their place of residence.

Article 31(1)

“In National Parks, Forest Parks, and Nature Tourism Parks, activities may be
conducted for the purposes of:

a.
b.
G traditional utilisation;”

In Government Regulation No. 28 of 2011, the criteria concerning the area size of Nature
Reserves (KSA) and Nature Conservation Areas (KPA) merely consider the adequacy of
maintaining ecological processes. Criteria related to fulfilling the needs of indigenous/
local communities are not taken into account, resulting in no fair distribution of benefits
for indigenous/local communities. With respect to National Parks, there is an additional
criterion stating that they “may be divided into core zones, utilisation zones, wilderness
zones, and/or other zones as required.” However, it is not specifically indicated that such
utilisation zones refer to utilisation by indigenous/local communities.

The regulatory design demonstrates that the Conservation Law has not yet fully recognised
the fulfilment of the rights of indigenous/local communities and their traditional practices
as part of in-situ conservation efforts.?* /n-situ conservation, in addition to being aimed
at preserving biodiversity, is also intended to protect sites/areas that are important for
indigenous/local communities who depend on them for subsistence, cultural, and religious
purposes.

IBSAP has sought to address these needs. Such efforts are reflected in several indicators
that measure the fulfilment of indigenous communities’ rights to Biological Natural
Resources and Ecosystems in the areas surrounding their place of residence. Some of
these indicators include:
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Article 2 of the Convention on Biological Diversity (CBD) defines in-situ conservation as: (1) the conservation
of ecosystems and natural habitats; and (2) the maintenance and recovery of viable populations of species in
their natural surroundings, and, in the case of domesticated or cultivated species, in the surroundings where
they have developed their distinctive properties.
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1. The number of local and indigenous communities that utilise wildlife and
aquatic biota in a traditional manner based on local wisdom (8.5.2);

2. The number of local communities and indigenous peoples facilitated to obtain
access to and share in the benefits of biodiversity utilisation (12.21); and

3. The number of groups able to access biodiversity utilisation in a participatory
manner (17.a).

Nevertheless, these indicators have not been able to capture the substantive impact of
utilisation on the welfare of indigenous/local communities. The issue cannot merely stop
at “being able to access” but must also address “the extent to which such access can
meet their needs.”

If the criteria for KPA or other areas do not take into account the interests of indigenous/
local communities from the outset, there is a risk of unfair restrictions on access. This is
not because their traditional practices are inherently destructive, but rather because the
designation of such areas initially disregarded their interests. Although the IBSAP seeks to
increase the number of indigenous/local communities utilising SDAHE, this target remains
insufficient to ensure their welfare without a legalt

basis requiring that the interests of indigenous communities be considered in the
designation of KPA or other areas.

Traditional utilisation by indigenous/local communities is also threatened by the criminal
provisions in the Conservation Law. The criminal provisions under the Conservation Law
have undergone several changes, namely by specifying in greater detail the prohibited acts
and by introducing both minimum and maximum penalties. However, these amended
provisions stillrisk ensnaring indigenous/local communities engaged in traditional utilisation.

For example: (1) Article 40A(1) sets forth the prohibition against taking, hunting, purchasing,
or trading in protected wildlife and plants; and (2) Article 40B(1) sets forth the prohibition
against carrying out activities that may reduce the size, eliminate or diminish the function
of, or cause changes to the landscape in KPA.

Without clear exceptions, these provisions may endanger indigenous/local communities
whose livelihoods depend on the sustainable utilisation of Biological Natural Resources and
Ecosystems in their surroundings. For example, indigenous/local communities engaged in
sustainable, limited, and traditional practices such as tree felling or traditional hunting may
be regarded or perceived as actors carrying out activities that “may alter the landscape”
and/or “may reduce the size” of protected areas.

. Rights over Customary Territories

The regulatory design in the Conservation Law carries the risk of revoking rights over
customary territories. This risk arises from the regulatory design of the Preservation Area.
The Conservation Law allows customary forest areas to be designated as a Preservation
Area. For a Preservation Area, the obligation to carry out conservation applies. In the event
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that the rights holders fail to implement conservation, the government may revoke the
rights over the area concerned with compensation.

Article 9

1. Every person holding rights over land within a Preservation Area shall
maintain the continuity of the protective function of the area by carrying
out the conservation of Biological Natural Resources and Ecosystems.

2. If any person holding rights over land within a Preservation Area is
unwilling to carry out the conservation of Biological Natural Resources
and Ecosystems as referred to in paragraph (1), such person shall
relinquish the land rights in return for compensation.

Such aregulatory design is dangerous if the traditional practices of indigenous communities
are viewed as conflicting with conservation objectives.?® Thus, the recognition of customary
forests as part of life-support protection areas does not guarantee the fulfilment of
indigenous/local communities’ rights. On the contrary, it creates a risk of rights violations.
Therefore, mapping of indigenous communities, their types of dependency, and their
traditional practices is necessary to avoid such outcomes. Declaratory recognition of rights
may also contribute to ensuring such protection.

In addition to these risks, there are other issues still related to the criteria. The designation
of KPA has not incorporated criteria concerning the traditional territories of indigenous/
local communities. Beyond considering the needs of indigenous/local communities, sites
whose preservation is important for the subsistence, culture, and religion of indigenous/
local communities may also be designated as protected areas.

Despite the regulatory shortcomings, the designation of traditional territories as protected
areas is planned under the IBSAP. Several conservation target indicators related to
customary territories include:

1. Theindicative area of customary forests [and proposed titled forests] designated
as protected areas in spatial planning (1.51);

2. The area of territories of indigenous, traditional, and local communities in
coastal areas and small islands proposed/facilitated as protected areas in
spatial planning (1.5.2);

3. The area of indigenous/local/traditional community-managed territories
designated as having a biodiversity conservation function (3.4.1);

Nevertheless, it should be noted that the IBSAP still relies on the existing regulatory
framework, without an action plan for reviewing or improving regulations concerning
traditional territories. Given the regulatory shortcomings of the Conservation Law, the
achievement of those targets may face obstacles.
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d. Participation of Indigenous/Local Communities

In terms of the participation of indigenous/local communities, the Conservation Law
has significant shortcomings. Although the involvement of indigenous communities
is recognised in Article 37(3) of the Conservation Law, there is no clear mechanism
to ensure such involvement in accordance with the principle of FPIC (Free, Prior,
and Informed Consent). In addition to indigenous communities, local communities who
depend on Biological Natural Resources and Ecosystems in surrounding areas also require
special attention in conservation activities. Without a clear mechanism, the participation of
indigenous/local communities risks being conducted in a non-meaningful manner.

Further provisions regarding the procedures for community participation are mandated
to be regulated by government regulation. However, it must be understood that in the
context of Biological Natural Resources and Ecosystem sconservation, the involvement of
indigenous communities is a matter of human rights, and therefore constitutes subject
matter that must be regulated by statute. While not extending to technical mechanisms,
the general provisions and core principles of participation must be clearly regulated
in the Conservation Law, including: (1) indigenous communities shall be provided with
comprehensive information regarding planned activities in their areas; (2) indigenous
communities shall be involved at every stage; and (3) indigenous communities shall be
requested to give their consent to decisions made.

Clear regulation that guarantees the rights of indigenous communities is essential for
the fulfilment of the CBD and the targets of the KM-GBF. The CBD emphasises that
conservation frameworks must recognise the dependence of indigenous/local communities
on Biological Natural Resources and Ecosystems in their traditional territories. Biological
Natural Resources and Ecosystems conservation policies in and around traditional
territories nonetheless affect indigenous communities. As affected parties, indigenous/
local communities are key stakeholders whose consent must be obtained.

The IBSAP sets several targets related to participation, which are measured by the following
indicators:

1. The number of communities participating in biodiversity management (17.2.1);

2. Regulations governing the involvement of Local Communities, Women, Youth,
Persons with Disabilities in the planning and decision-making of biodiversity
management (17.4.1);

3. The number of Local Communities, Women, Youth, Persons with Disabilities
accessing biodiversity information (17.4.2); and

4. The establishment of mechanisms enabling local communities, women, youth,
and persons with disabilities to access biodiversity data and information (17.5.2).

Although moving in a positive direction, these indicators have not captured the quality of
participation and the regulations referred to. At the same time, they are not in line with the
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3.

CBD and the KM-GBF.%¢

The involvement of indigenous/local communities must be carried out by recognising
the vital role of their contributions and by adopting a rights-based approach in the
implementation of conservation.?” Conservation should not separate nature from the
presence of human beings. Several case studies demonstrate that such practices (fortress
conservation) may result in the obstruction of communities’ rights to access their basic
needs.?

Conversely, conservation carried out by indigenous/local or traditional communities is
often more effective in protecting biodiversity and ecosystems. The multigenerational
dependence of indigenous/local communities on the surrounding environment has
produced socio-ecological relationships that foster social structures capable of facilitating
biodiversity and sustainable ways of life.?® Conservation must be community-based,
placing indigenous/local communities as subjects of conservation. Several case studies
demonstrate the effectiveness of such practices.®

The mechanism for meaningful participation of indigenous/local communities must be
complemented by mechanisms for resolving conflicts or other disagreements. A fair,
jointly agreed, and binding conflict resolution mechanism is essential to prevent conflicts
between conservation authorities and indigenous/local commmunities in cooperation, and
to avoid disruption of both conservation efforts and indigenous community rights. At
present, the Conservation Law does not regulate such provisions, nor does the IBSAP
provide an action plan in that direction.

Law Enforcement Aspect

In the aspect of law enforcement, the 1990 Conservation Law presents two problems.
First, there is a risk of unfair criminalisation of indigenous/local communities. Second,
there is no monitoring mechanism to ensure compliance. Third, there is an absence of
restrictions and sanction provisions in Coastal Areas and Small Islands (WP3K) and in
Preservation Areas. With respect to the first point, the 2024 Conservation Law introduces
several fundamental changes to the criminal provisions, including:

26
27
28

29
30

See Table 1 of Article 8 of the CBD and Section C of the KM-GBF, p. 14.

See Section C, subparagraphs (a) and (g) of the KM-GBF.

The case study in Salonga National Park, Congo, demonstrates that the fortress conservation approach has re-
sulted in conflicts among communities due to restricted access to resources, malnutrition, and incidents of vi-
olence by anti-poaching authorities against indigenous/local communities. The case study in India shows that
tiger conservation efforts have displaced 100,000 indigenous/local communities from their homes. For further
details, see: David R Boyd and Stephanie Keene, “Human rights-based approaches to conserving biodiversity:
equitable, effective and imperative,” UN Special Rapporteur on Human Rights and the Environment, 2021. p.
8.

Ibid. pp. 4-11.

The case study in Thaidene Nnnit National Park, Canada, shows that the involvement of local residents has
not only succeeded in preserving biodiversity and ecosystems, but has also facilitated the traditional lifestyles
and cultural rights of the indigenous/local communities concerned. The case study in Cabo Pulmo Marine
National Park, Mexico, demonstrates that local community initiatives in developing biodiversity protection
systems succeeded in increasing fish biomass by more than 460% (1990-2009). For further details, see: Ibid.
pp- 14-15.
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a. Eliminating the distinction between negligence and intent in conservation
criminal provisions;®

b. Introducing corporate criminal liability with slightly heavier penalties;** and

c. Applying a system of minimum and maximum criminal sanctions.

In the aspect of criminal sanctions, the Conservation Law has been strengthened following
its revision. The removal of the distinction between negligence and intent in the criminal
provisions means that the 2024 Conservation Law is oriented towards whether or not a
prohibited act has occurred, without regard to the element of intent. In terms of proof, this
provision is more easily satisfied.

The 2024 Conservation Law has also recognised the particularities of corporate criminal
offences, both in terms of slightly heavier penalties and additional types of sanctions,
including rehabilitation costs up to corporate dissolution. The existence of minimum
sanctions also underscores the seriousness of violations of conservation provisions
under the 2024 Conservation Law. Nevertheless, the absence of exceptions for traditional
activities, particularly those carried out for subsistence, renders the Conservation Law at
risk of unfairly ensnaring indigenous/local communities.

The Conservation Law also does not regulate monitoring mechanisms nor does it mandate
their implementation. Under the provisions of the Conservation Law, at least several
activities require monitoring, including:

monitoring the condition of KSA, KPA, KKP WP3K and Preservation Areas;
monitoring activities and compliance with restrictions in KSA, KPA, KKP WP3K
and Preservation Areas;

monitoring restrictions concerning protected species;

monitoring the implementation of restoration; and

e. monitoring the transfer of activity permits as a result of the designation of
Preservation Area.

In addition, unlike KSA and KPA which impose specific restrictions within those two areas,
the Conservation Law does not regulate restrictions in WP3K or in Preservation Areas. There
are administrative sanctions for those unwilling to carry out Biological Natural Resources
and Ecosystems conservation on titled land designated as a Preservation Area, but none
for destructive activities.

Ideally, the imposition of strict sanctions must also be balanced with clear exceptions
for certain types of activities, such as the traditional practices of surrounding indigenous/

31

32

In the 1990 Conservation Law, a distinction is made between sanctions for acts committed intentionally and
those committed out of negligence. For example, the penalty for the intentional reduction of conservation
functions is a maximum of 10 years’ imprisonment and a fine of Rp 200 million. However, if committed out
of negligence, the penalty is a maximum of 1 year’s imprisonment and a fine of up to Rp 100 million. See
further Article 40 of the 1990 Conservation Law.

In the 1990 Conservation Law, criminal sanctions for corporate offenders were not expressly stipulated. In Ar-
ticles 40 to 40C, offenders are distinguished between individuals and corporations, with corporations subject
to slightly heavier penalties and additional sanctions, including, for example, dissolution.
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local communities that utilise Biological Natural Resources and Ecosystems in a limited
manner for subsistence purposes. Rules on restrictions in KKP WP3K and Preservation
Area must also be established, accompanied by sanctions and monitoring mechanisms to
ensure compliance. Most importantly, the subjects upon whom the obligation to carry out
monitoring is imposed Mmust be clearly specified.

As an enforcement mechanism, the Conservation Law is equipped with administrative
and criminal sanctions, applicable to both individuals and corporations. Administrative
sanctions are imposed for violations of provisions concerning Preservation Areas. The
Conservation Law requires every person holding a business licence in a Preservation Area
to adjust their business licence accordingly. In the event that the licence holder fails to

CONCLUSIONS AND
RECOMMENDATIONS

The Conservation Law contains a number of weaknesses divided into three aspects:

W with thi - Hev shall be Sub drmin . . the f : 1. Area-based protection: The Conservation Law has not adequately protected Key Biodi-
comply with this provision, they shall be subject to administrative sanctions in the form of. versity Areas (KBA) and critical ecosystems. There are legal gaps in the regulation of con-
a. written warning; servation areas that may undermine conservation efforts, unclear governance of terrestri-
b. temporary suspension of business activities; al and marine conservation, and insufficient mechanisms for the restoration of degraded
c. closure of the site; ecosystems.
d. administrative fine: and/or 2. Participation of indigenous/local communities: The Conservation Law has not ade-
6 revocation of the business licence. % quately recognised the rights of indigenous/local communities in Biological Natural Re-
sources and Ecosystems conservation efforts. The interests of indigenous communities
Nevertheless, the Conservation Law has not yet regulated in further detail the enforcement have not been fully accommodated, including risks to rights over traditional territories
mechanisms of such sanctions. Article 9(7) of the Conservation Law mandates that under the regulation of the Preservation Area. In addition, comnmunity participation mech-
further provisions regarding the imposition of sanctions shall be regulated by government anisms remain lacking, particularly those consistent with the principle of Free, Prior, and
regulation. Informed Consent (FPIC).
Meanwhile, criminal sanctions are imposed for prohibitions within protected areas and 3. Law enforcement: The Conservation Law has not regulated comprehensive monitoring

prohibitions concerning the protection of protected species. Several provisions subject to
criminal sanctions include:

a. reducing the size, eliminating/diminishing the function, or altering the landscape
in KSA;

b. adding species and introducing non-native species into a KSA,

procedures nor imposed restrictions on protected areas such as KKP WP3K.

Some of these weaknesses are addressed through the IBSAP action plan, although several

issues remain insufficiently resolved. This may affect Indonesia’s ability to fulfil the CBD and
the 2030 KM-GBF targets, including:

—

Target 1: Reduce biodiversity loss to near zero.

c. taking, felling/killing, possessing, keeping, transporting, and trading protected 2. Target 2: Restore 30% of degraded ecosystems.
species or their parts.” 3. Target 3: Conserve 30% of terrestrial, freshwater, and marine areas.
The Conservation Law applies minimum and maximum sanctions in its criminal provisions. 4. Target 13: Enhance the sharing of benefits from genetic resources and traditional
The lightest criminal penalty under the Conservation Law is 2 years’ imprisonment and a knowledge.
Category Ill fine. The heaviest criminal penalty is 20 years’ imprisonment and a Category 5. Target 21: Ensure the affordability of access to knowledge for conservation.

VIII fine. The criminal provisions apply to both individuals and corporations, with additional
corporate penalties including, among others, compensation costs, rehabilitation costs,
and dissolution.*®

6. Target 22: Ensure participation in decision-making, justice, and access to information
related to biodiversity.

With respect to the KM-GBF, it must be ensured that the implementing regulations address

the shortcomings of the Conservation Law. This study recommends the following:

1.

Implementing regulations on the designation of protected areas must include criteria for

33 Article 9 of the Conservation Law.
34 See further Articles 40—40C of the Conservation Law.
35 See further Articles 40—40C of the Conservation Law.

KBA and critical ecosystems.
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10.

Implementing regulations on the designation of protected areas must connect site/area
criteria with the priority of protection types, particularly when faced with Preservation
Area that may overlap with built-up areas. Clear criteria are required, such as thresholds
in determining whether a site/area must be left in its natural state, subject to ecosystem
restoration, utilised in a limited manner, subjected to activity restrictions, or similar mea-
sures.

Procedures for the designation of protected areas, including their size and boundaries,
must take into account the interests of indigenous/local communities who depend on
Biological Natural Resources and Ecosystemsfor subsistence, culture, religion, and the
fulfilment of other rights. Sites/areas of particular significance to indigenous/local com-
munities must serve as one of the criteria for designating a site/area as a protected area.

Implementing regulations must accommodate the restoration of degraded ecosystems
outside KSA, KPA, KKP WP3K, and Preservation Area.

Implementing regulations on the designation/management of protected areas must
clearly position degraded ecosystems, as referred to in point 4, within the framework of
Biological Natural Resources and Ecosystems conservation in Indonesia. When an area is
rehabilitated, its legal status must be clarified. Determining such status is important be-
cause the restoration of degraded areas may require restrictions on activities in the area,
whether as a wildlife reserve, a national park, or an entirely different status.

Implementing regulations must govern the procedures for the restoration of degraded
ecosystems, beginning with identification, cessation of the causes of degradation, and
other relevant actions and activities.

Implementing regulations on the management of KSA, KPA, and KKP WP3K must set out
a clear division of authority and coordination procedures, particularly in interconnected
areas such as mangroves and marine waters.

Implementing regulations must also detail the participation of indigenous/local commu-
nities in all stages of Biological Natural Resources and Ecosystems conservation imple-
mentation, in accordance with the FPIC principle. It must be ensured that (1) indigenous
communities are provided with comprehensive information regarding planned activities
in their areas; (2) indigenous communities are involved at every stage; and (3) indigenous
communities are requested to give their consent to decisions taken. Indigenous/local
communities are to be positioned as partners in conservation efforts.

Implementing regulations must specify the restrictions in KKP WP3K and Preservation
Area and address the lack of monitoring mechanisms for the implementation of provi-
sions under the Conservation Law.

A peaceful conflict resolution mechanism is needed in cases of disagreement between
conservation authorities and indigenous/local communities, including to avoid criminal
approaches. Education/outreach for indigenous/local communities must include aware-
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.

12.

13.

14.

ness of rights, legal and non-legal efforts to access justice, and political awareness. This
recommendation is increasingly relevant, particularly as activities within KPA become
more detailed and risk ensnaring indigenous/local communities in relation to their tradi-
tional practices.

Conservation success indicators must be developed that are capable of measuring the
welfare of indigenous/local communities living around conservation areas.

Regulations must be established detailing the rights of indigenous communities as legal
rights, particularly those related to Biological Natural Resources and Ecosystems conser-
vation.

A review of existing regulations is required in order to identify obstacles to the implemen-
tation of IBSAP action groups.

In the implementation of IBSAP action groups, it is highly likely that obstacles arising from
existing regulations will be identified. Such obstacles must be carefully mapped and used
as the basis for formulating a regulatory improvement action plan for long-term conser-
vation (post-2030).
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Profil Satya Bumi

Satya Bumi is an environmental campaign organization, founded in August 2022. Satya Bumi
aims to protect forests, biodiversity, and critical ecosystems by prioritizing human rights and
strengthening the role of local and Indigenous communities. Satya Bumi strives to bring about
positive change by reducing threats to nature and urging governments and companies to im-
prove environmental and human rights accountability in their policies and business practices.

Satya Bumi’s vision is to conserve forests and biodiversity and protect vital natural ecosys-
tems by upholding and safeguarding human rights.

Satya Bumi’s mission is to create transformational actions to encourage the government
and the private sector to play an active role in fulfilling their commitments to environmental
conservation and addressing the climate crisis.

Satya Bumi’s campaign agenda focuses on two main issues: the environment and human
rights, both as massive and urgent challenges. These two issues are translated into four key
areas of work: 1) Protection of forests and biodiversity, 2) Climate crisis and sustainable energy
transition, 3) Defense of human rights related to the environment, and 4) Business and human
rights.

Address:

Jl. Palapa VIII No.9, RW.5,

Ps. Minggu, Kota Jakarta Selatan, Daerah Khusus Ibukota Jakarta 12520
Email: info@satyabumi.org

Website: http:/www.satyabumi.org
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